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ONTARIO  COURT  OF  JUSTICE  (PROVINCIAL  DIVISION) 


CHIEF  JUDGE’S  COURT  REFORM  SUB  COMMITTEE 

OF  THE  EXECUTIVE  COMMITTEE 

Report 

on 

Continued  Court  Reform  in  Ontario 


The  Honourable  Mr.  Justice  Peter  D.  Seaton  last  month  tabled  the 
report  of  his  "'Court  Reform  Task  Force"  in  Calgary.  At  pages  31 
and  41  it  is  reported  that: 

"...there  are  trends  or  currents  in  court  reform.  The 
first  is  a  concern  with  access  to  justice,  with  access 
being  broadly  defined  to  include  the  easing  of  economic, 
physical  and  intellectual  barriers  to  effective 
participation  in  the  legal  process.  The  second  area 
pertains  to  efficiency  of  court  administration  and  court 
procedure. " 

"...nothing  is  more  important  to  court  reform  than  the 
enhancement  of  public  respect  for  and  confidence  in  the 
courts.  It  is  that  respect  and  confidence  that  give  the 
courts  their  moral  authority  to  judge  and  which  help 
ensure  satisfaction  with  their  decision." 

"...respect  and  confidence  are  not  the  same  things  as 
popularity  and  that  justice  is  not  the  untamed  will  of  a 
largely  uninformed  majority." 

The  two  Associations  of  Family  and  Criminal  provincially  appointed 
judges  strongly  advocate  that  in  order  to  achieve  a  much  better 
level  of  public  access  to  judicial  services,  the  governments 
(federal  and  provincial)  should  forthwith  a)  expand  the  existing 
Ontario  Model  of  the  Unified  Family  Court,  on  a  Superior  Court 
basis,  across  the  entire  province  and  b)  implement  a  fully  Unified 
Court  of  Criminal  jurisdiction  for  the  entire  province  forthwith. 


In  early  1991,  Chief  Judge  S.  B.  Linden  struck  a  Committee  under 
the  chairmanship  of  Regional  Senior  Judge  G.  A.  Campbell, 
consisting  of  representatives  from  diverse  geographic  areas,  from 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 
Ontario  Council  of  University  Libraries 


https://archive.org/details/mag_00006676 


-2- 


both  criminal  and  family  areas  of  functional  specialization  and 
from  both  Associations.  Research,  meetings,  discussions  and 
collaboration  with  colleagues  have  occurred,  in  order  to  attempt  to 
ascertain  if  a  consensus  of  opinion  exists  as  to  the  proper 
implementation  of  the  next  stage  of  Court  Reform  in  Ontario.  This 
paper  contains  proposals  for  suggested  positive  court  reform. 

This  Committee  proposes  that  to  further  meet  the  needs  of  this 
province's  public  the  provincial  government  facilitate  the 
immediate  implementation  of  the  following  reform  to  the  present 
structure  of  the  Ontario  Court  of  Justice.  These  reforms  need  not 
be  introduced  together  but  when  implemented  will  ultimately  improve 
the  entire  administration  of  justice  and  the  public's  confidence 
and  respect  therefor. 

A)  A  one-tier  Unified  Family  Superior  Trial  Court  offering 
the  equivalent  of  'local-court'  services,  located  on  the 
broadest  of  geographical  base,  with  'dual-patent', 
permanent  judicial  appointments  to  include,  exclusively, 
all  family,  child  welfare  and  young  offender  matters,  as 
a  specialized  and  separate  'division'.  This  Division 
should  have  its  own  Associate  Chief  Justice,  with  full  and 
exclusive  management  authority,  reporting  only  to  the 
Chief  Justice  of  Ontario  of  the  Ontario  Court  of  Justice. 
This  reform  should  be  implemented  expeditiously, 
throughout  all  locations  in  the  entire  province  in  which 
the  provincial  division  presently  presides.; 

B)  As  an  interim/ temporary  measure,  and  pending  a  full 
implementation  of  the  Vanek  Report  recommendations,  which 
were  submitted  to  the  Zuber  Commission,  the  immediate 
reform  of  the  criminal- judicial  process  by  amendment  to 
the  Criminal  Code  to  expeditiously  introduce  the  'Quebec 
Criminal  Court  Model'  province-wide,  to  allow  that  all 
judge-alone  criminal  trials  be  presided  over  exclusively 
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by  provincially  appointed  judges. 

C)  The  immediate  implementation  of  the  balance  of  the 
Justice  of  the  Peace  Act  and  the  appropriate  amendments  to 
provincial  legislation  to  allow  for  more  appropriate  and 
efficient  use  of  Justices  of  the  Peace  in  Ontario. 

D)  Judicial  resources,  the  emoluments  of  judicial  office  and 
court  services  must  all  be  reviewed  and  restructured  into 
a  more  responsive  and  realistic  system  that  will  better 
offer  universal  provincial  access  to  one  consistent  level 
of  a  quality  justice  process  throughout  the  entire 
province. 

E)  Immediately  eliminate  the  anomaly  of  'Party  and  Party' 
costs  in  both  civil  and  family  matters  to  allow  for  awards 
of  either  "actual”  or  "exceptional"  (i.e.  punitive)  costs, 
in  the  discretion  of  the  Court,  in  all  cases  in  which 
parties  are  represented  by  counsel.  A  'local  court'  level 
of  service  in  the  Unified  Family  Court  will  provide  an 
opportunity  for  costs  to  become  more  predictable, 
realistic  and  reasonable. 

F)  Amend  the  existing  "elaborate"  (Zuber)  and  complex 
Practice  Rules  to  allow  for  a  more  expeditious  process  in 
the  new  Unified  Family  Court  (as  per  pilot  projects  in 
Toronto  or  Sault  Ste.  Marie)  and  adopt  a  simpler  set  of 
Rules  and  forms  for  the  expanded  Unified  Family  Court, 
somewhat  based  on  the  rules  used  in  the  existing  Ontario 
Unified  Family  Court  model,  for  use  throughout  the 
province. 

G)  Expand  the  existing  Family  Court  Clinic  System  in  the  new 
Provincial  Unified  Family  Court,  including  ADR 
(Alternative  Dispute  Resolution/mediation)  and  victim 
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advocacy  components,  at  each  Unified  Family  Court 
facility.  At  the  outset  one  such  clinic  should  be 
established  in  each  of  the  eight  regions  for  the  use  of 
all  of  the  courts  within  the  region,  and,  in  due  course, 
expanded  to  each  multi- judge  location,  province-wide.  A 
consistent  model  and  a  commitment  to  base  funding  of  each 
court  clinic  is  important.  (e.g.  note  difference  between 
Kingston  and  London  clinics.) 

RATIONALE  FOR  THE  ABOVE  PROPOSALS  FOR  CONTINUED  COURT  REFORM 


Unified  Family  Court 

Justice  Zuber  suggested  in  his  1987  "Report  of  the  Ontario  Courts 

Inquiry"  at  paragraph  6.16. 


"The  Unified  Family  Court  can  be  built  on  the  foundation 
of  the  existing  Provincial  Court  system,  which  has  a  large 
number  of  experienced  judges  who  are  deployed  throughout 
the  whole  of  the  province,  serving  not  only  the  county 
towns  but  also  the  smaller  centres." 

"A  Provincial  Unified  Family  Court  would  fit  into  the 
integrated  provincial  system... and  would  be  able  to  draw 
on  a  large  panel  of  judges  already  in  place  through  the 
province.  ...  A  provincial  court  structure  can  be 
integrated  more  closely  with  the  variety  of  other 
provincial  social  services ...  for  the  effective  operation 
of  a  family  court ... includ ( ing)  family  counselling,  child 
welfare  and  other  similar  agencies.  This  arrangement 
would  make  justice  in  family  law  matters  more  accessible 
to  the  people  of  Ontario  (economically,  geographically  and 
intellectually) . " 

"...the  hallmark  of  the  Provincial  Court  (i.e.  Unified 
Family  Court  on  a  'local'  court  model)  in  the  exercise  of 
its ...  jurisdiction  should  be  accessibility,  speed,  low 

cost  and  simplicity." 


If  the  Province,  with  the  necessary  federal  co-operation,  expands 
the  'local-court',  dual-patent  judiciary-model  of  the  Unified 
Family  Court  pan-provincially ,  the  public  will  receive  the  quality 
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and  manner  of  service  that  is  neither  "hierarchically"  dominated 
nor  "procedurally  elaborate".  (Zuber  p.101)  While  the  court  must 
be  vested  with  the  authority/ jurisdiction  of  a  Superior  Court,  the 
public,  however,  should  not  be  confronted  with  confusing  and 
complex  rules  and  forms  that  require  expensive  and  time  consuming 
interlocutory  motions  and  processes  to  occur  before  issues  can  be 
resolved.  The  public  should  receive  a  service  that  is  timely, 
accessible,  geographically  responsive  and  intellectually  sensitive 
to  the  public's  unique  and  specialized  needs.  The  service  should 
also  be  expeditious  and  responsive  to  local  concerns,  issues  and 
needs . 

The  Committee  disagrees  with  the  Beaton  Report  conclusions  that 
specialist  judges  not  be  assigned  permanently  to  a  Unified  Family 
Court.  The  Committee  agrees  with  the  Law  Reform  Commission  of 
Canada  conclusion  that  committed  specialist  judges  offer  the 
compassion,  humanity,  technical  and  personal  skills  necessary  to 
resolve  emotion-laden  family  issues.  The  Seaton  Report  offers 
little  actual  data  other  than  its  "sense"  (p.125)  or  intuition  that 
judges  may  "need  a  change  of  pace."  Judicial  burnout  can  and 
should  be  addressed  by  means  other  than  by  appointment  or 
assignment  only.  The  public  should  not  need  to  suffer  disinterest 
or  lack  of  knowledge/expertise  merely  due  to  replacement  or 
temporarily  transferred  judges  who  are  placed  in  this  sensitive 
legal  area  for  a  'change  of  pace*. 

A  'local-court'  service  Unified  Family  Court  that  includes  all 
family  law  issues  (including  custody,  access,  support,  enforcement, 
divorce,  child  protection,  young  offenders,  adoption,  change  of 
name,  and  property  division  matters)  will  not  only  address  the 
present  multiplicity  of  actions/attendances  and  conflicting 
authority/ jurisdiction  (eg.  Ruttan  v.  Ruttan  (1982)18  C.R.690)  but 
offer  a  consistency  in  philosophy  contained  in  various  legislation 
(including  the  Children's  Law  Reform  Act,  the  Child  and  Family 
Services  Act,  the  Young  Offenders  Act,  and  the  Divorce  Act) .  One 
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specialized  panel  of  judges  will  address  consistently  all  members 
of  the  family  from  birth  through  adolescence  to  adulthood  and 
parentage.  The  inclusion  of  the  Young  Offenders  Act  in  the 
proposed  Unified  Family  Court  will  ensure  that  the  Youth  Court 
process  will  not  be  unduly  and  unnecessarily  'criminalized'.  This 
inclusion  will  also,  by  removing  all  Phase  II  Young  Offenders,  not 
only  offers  more  flexibility  to  the  adult  criminal  justice  system 
in  certain  areas  of  the  province,  but  will  also 

a)  combine,  in  one  court,  at  long  last,  both  phases  of 
Young  Offenders; 

b)  offer  consistency  and  continuity  of  process  throughout  the 
entire  province,  for  that  segment  of  the  'public'  and  the 
family,  and 

c)  reduce  existing  sentencing  disparities  between  the 
different  panels  of  judges  (adult-criminal/family) 
throughout  the  province. 

The  Committee  emphatically  rejects  any  proposal  for  a  "two-tier"  or 
'Crown  Court'  model  for  a  Unified  Family  Court  as  regressive, 
divisive,  hierarchically  archaic  and  demeaning  to  both  the  public 
and  part  of  the  judiciary.  The  continuation  of  the  public 
perception  of  a  'superior'  and  'inferior'  quality  of  justice  in  the 
courts,  requiring  the  family  law  litigant  to  accept  some  type  of 
"lower-class"  attention  to  his/her  legal  problem,  must  surely  be 
eliminated. 

By  expanding  a  'local-court  service',  dual-patent  judiciary  model 
of  the  Unified  Family  Court  and  co-operating  with  the  Federal 
Government  with  regard  to  judicial  appointments,  a  constitutional 
amendment  can  be  avoided  (with  its  obvious  potential  lengthy 
delay) .  The  Seaton  Report  entirely  overlooks  this  obvious 
resolution  of  the  appointment/ s . 96  jurisdiction  problem  at  p.120 
and  pages  4-21  of  Lori  Lowther's  (Researcher  for  the  Seaton  Task 
Force)  discussion  paper  of  January  1991  entitled  'Unified  Family 
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Courts ' ,  which  dual-patent  appointment  system  has  worked  adequately 
in  Ontario  for  over  14  years. 

For  administration  infrastructure  purposes,  and  until  all  three 
specialized  areas  of  law  are  fully  'unified',  we  propose  that  the 
Unified  Family  Court  become/form  an  equal,  'free  standing'  separate 
division  of  the  presently  existing  trial  court.  This  'Division'  of 
the  Ontario  Court  of  Justice  should  also  have  its  own  hierarchical 
leaders,  responsible  for  the  unique  administrative  demands  of  this 
type  of  judicial  process,  with  its  necessary  extensive  support 
services.  Implementation  of  this  proposal  could  be 
administratively  easy,  effected  inexpensively,  in  a 
noncontroversial  manner  and  would  expedite  and  emphasize  public 
access . 

The  Committee  does  not  recommend  the  British  Columbia  and  Quebec 
unified  court  models,  with  their  three  Associate  Chief  Judges, 
based  on  geographical  areas  of  responsibility,  rather  than  legal 
specialty. 

Ultimately,  rather  than  Ontario's  traditional  'horizontal' 
hierarchy  within  various  and  diverse  courts,  we  envision  three, 
parallel  'vertical'  divisions  within  the  one  trial  court, 
consisting  of  panels  of  specialist  judges  appointed  by  both  levels 
of  government,  potentially  all  with  dual  patents,  (where  necessary 
for  jurisdiction  purposes.) 

The  Committee  strongly  reiterates  an  immediate  and  full  provincial 
implementation  of  the  Unified  Family  Court.  We  are  opposed  to  any 
strategy  of  partial,  staged  or  phased  implementation  as 
representing  a  "money-driven"  decision  rather  than  a  decision  based 
on  appropriate  and  complete  access  to  justice  for  all  Ontarians, 
regardless  of  geographical  location  or  whether  they  have  been 
fortunate  to  have  received  a  'consolidated  court'  facility  in  their 
community.  To  unify  family  law  provincially  based  on  this  factor 
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would  see  Unified  Family  Court  introduced  first  at  Gore  Bay  and 
Fort  Francis  and  not  in  cities  such  as  Kitchener,  Thunder  Bay  and 
Windsor. 

Provincially  appointed  judges  have  for  decades  now,  successfully 
offered  access  to  justice  to  the  remote  areas  of  this  Province.  To 
deprive  large  areas  of  the  province  (especially  the  remote  north  or 
Metropolitan  Toronto)  of  the  benefits  of  unified  judicial  services, 
including  divorce  and  division  of  assets,  based  on  the  premise  of 
one  court  facility,  is  to  ignore  the  philosophical  basis  for  the 
court  itself.  Paper  flow  and  process  can  be  facilitated  to  follow 
the  judge,  if  administered  efficiently.  The  Committee  urges  the 
government  not  to  consider  seriously  any  suggestion  that  Unified 
Family  Court  merely  be  expanded  to  three  or  six  additional  centres. 
This  'tinkering*  would  ignore  the  dire  need  for  strong,  serious  and 
broad  reform. 

We  propose  that  all  of  the  present  Ontario  judiciary  be  polled  to 
ascertain  which  judges  wish  to  volunteer  to  commit  themselves  to 
this  new  judicial  reform.  Many  federally  appointed  judges  and  some 
provincially  appointed  judges  are  not  interested  in  assuming 
exclusively  the  jurisdiction  and  responsibility  for  matters  within 
a  Unified  Family  Court.  However,  those  judges  who  do  volunteer, 
could  be  assigned  to  permanent,  full-time  involvement  in  the  new 
Unified  Family  Court.  Any  shortfall  in  volunteers  would  allow  both 
governments  the  opportunity  to  collaborate  and  agree  to  any 
additional  appointments  necessary  to  complete  a  full  judicial 
complement.  This  Committee,  however,  believes  that  no  shortfall 
will  exist. 

The  Committee  draws  to  the  government's  attention  that  the  time 
made  available  by  completely  removing  Phase  II  Young  Offenders  from 
the  adult  Criminal  Court  judges,  where  it  has  not  already  been 
implemented,  will 
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a)  offer  the  public  continuity  and  consistency 
administratively  and  Judicially  throughout  Ontario;  and 

b)  allow  the  government  to  expeditiously  implement  the 
•Quebec  Criminal  Court  Model',  of  exclusive  judge-alone 
criminal  trials  at  the  Provincial  local-court  level.  This 
will  eliminate  existing  extensive  delays  between  the  two 
Divisions  of  the  Ontario  Court  of  Justice  when  accused 
elect  "over"  as  a  delay  tactic  or  to  'judge  shop'  where 
there  exists,  in  a  locality,  a  disparity  in  sentencing 
between  the  federally  and  provincially  appointed 
judiciary. 

Quebec  Criminal  Court  Model 

The  'Quebec  Model1  already  exists  and  has  been  proven  both  workable 
and  efficient.  Such  a  change  can  be  implemented  by  mere  amendment 
to  the  Criminal  Code  (with  the  federal  government's  co-operation), 
and  would  offer  all  areas  within  the  province  (especially  the 
remote  areas  in  the  North)  greatly  improved  access  to  available 
judges,  and  court  process.  The  infra-structure  is  already  in  place 
administratively,  and  the  change  could  be  effected  expeditiously. 
The  Committee  proposes  this  interim  measure  pending  the  complete 
implementation  of  a  full  Unified  Criminal  Court  and  final  phase  of 
the  Court  Reform  'vision'. 

Justices  of  the  Peace 

The  essential  role  that  Justices  of  the  Peace  play  in  the 
administration  of  justice  in  Ontario  needs  to  be  recognized  and 
supported.  Committed,  properly  trained,  independent,  salaried 
Justices  of  the  Peace  must  become  the  norm  throughout  the  whole 
province . 

Judicial  Resources.  Emoluments  and  Court  Services 

The  present  anomaly  of  the  remaining  few  provincially-appointed 
judges  that  were  subsumed  into  the  General  Division  should  be 
addressed  immediately  with  the  focus  on  ensuring  maximum  access  by 
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the  public  to  judicial  resources.  We  encourage  the  government  not 
to  base  its  decision  to  increase  civil  jurisdiction  to  fixed 
financial  amounts  on  whether  those  amounts  will  be  presided  over  by 
provincially  appointed  judges.  The  financial-quantum  jurisdiction 
must  apply  only  to  the  'acting'  judges  pro  tern,  (lawyers)  .  The 
existing  provincially  appointed  judges  should  be  accessible  to  the 
public  regardless  of  the  quantum  of  the  claim.  All  civil 
litigation  (save  family  matters)  must  now  finally  be  unified  and 
these  judges  must  receive  full  and  concurrent  authority  to  preside 
over  all  matters  with  their  federal  counterparts. 

We  encourage  the  government  to  address  present  duplication  of 
services  (e.g.  separate  libraries  for  General  and  Provincial 
Divisions  in  the  same  building)  and  inconsistencies  in  and  lack  of 
services  within  the  one  Ontario  trial  court.  (e.g.  no  Court 
Services  Officers  for  some  high  volume  courts)  .  In  this  age  of 
fiscal  restraint,  Askov,  and  accountability  to  the  public,  these 
inconsistencies  and  inefficiencies  are  no  longer  acceptable.  The 
public  is  entitled  to  consistent  service  from  all  aspects  of  the 
trial  court,  for  the  entire  calendar  year,  in  all  geographic  areas. 

All  judges  in  Ontario,  within  the  one  existing  trial  court  should 
be  entitled  to,  and  expect,  similar  emoluments  of  office. 
Government  funding  within  the  one  trial  court  is  inconsistent  and 
exacerbates  the  existing  public  perception  of  two  distinct 
'classes'  of  justice.  The  apparent  and  actual  budgeting  for  the 
Provincial  Division,  its  facilities,  services,  judicial  salaries 
and  benefits  all  contribute  to  an  apparent  lack  of  respect  for  the 
public  it  serves,  which  attitude  engenders,  in  turn,  a  reciprocal 
lack  of  respect  from  that  same  public. 

An  individual  who  may  be  interested  in  applying  for  judicial 
office,  when  considering  the  current  large  disparity  between  the 
emoluments  of  office  of  a  provincial  and  federal  appointment,  will 
inevitably  choose  to  seek  a  federal  appointment. 
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Similar  ly  ,  applicants  for  court  support  staff  positions  recognize 
the  same  disparities  and  quality  candidates  seek  to  work  in  the 
better  served  part  of  the  Ontario  Court  of  Justice. 

In  order  to  effect  the  whole  range  of  innovations  proposed  herein, 
and  to  even  begin  to  offer  the  judicial  system  a  minimum  degree  of 
flexibility  to  adjust  to  illness,  vacation,  continuing  education 
needs,  long  trials  and  judicial  community  involvement,  the 
government  is  encouraged  to  expeditiously  replace  retiring  or 
deceased  judges  in  a  timely  manner  and  to  encourage  judges  to 
volunteer  to  act  on  a  per  diem  basis. 

Long  delays  in  replacing  retired  or  deceased  judges  clearly 
contributes  substantially  to  a  loss  of  judicial  and  support  staff 
morale  and  judicial  'burnout'. 

Costs 

The  issue  of  costs  in  family  law  matters  has  now  become  of  serious 
concern  to  many,  (see  Granger,  J. ,  in  Berdette  v.  Berdette  (1988)16 
R. F. L. (3d) 360  and  Galligan,  JJ.A. ,  in  Berdette  v.  Berdette  (1991)3 
O.R. (3d) 513 .  By  eliminating  the  legal  anomaly  of  'Party  and  Party' 
costs  and  encouraging  actual  and  'real'  costs  in  appropriate  cases, 
and  by  simplifying  the  onerous,  time  consuming,  costly  and 
intricate  procedures  and  rules  currently  regulating  family  matters 
at  the  'Superior'  level,  both  the  public  and  the  Bar  will  be  better 
served  by  expediting  matters  and  reducing  costs  and  unnecessary  and 
unwarranted  delays.  We  refer  to  Justice  Blenus  Wright's 
observations  (recently  published  in  the  LAW  TIMES,  July  15/21, 
1991)  of  the  crying  need  for  early  change  to  current  case 
management.  The  Ontario  Family  Court  Judges'  Association  offered 
similar  comments  on  page  7  of  their  January  1991  brief  to  the 
Minister  calling  for  a  Unified  Family  Court. 

The  Committee  encourages  the  government  to  immediately  implement 
Subsection  100b  (3)  of  the  Courts  of  Justice  Act,  and  expedite  the 
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elimination  of  the  disparity  in  courtroom  attire  amongst  all 
judicial  support  staff.  These  'visual*  changes  would  give  effect 
to  the  existing  movement  to  eliminate  unnecessary  judicial 
disparity  and  public  confusion. 

Unified  Family  Court  Support  Services 

Family  Court  Clinics  have  proven  to  be  efficient,  effective  and  an 
appropriate  manner  in  which  the  myriad  of  family  support/court 
services  can  be  offered  to  a  family  in  crisis.  When  a  family  is 
separating  and  a  Children's  Aid  Society  has  become  involved  and  the 
adolescent  has  been  acting  out  criminally  and  if  there  are 
intellectual/emotional  disabilities  in  one  or  more  of  the  family 
members  (all  of  which  are  not  uncommon) ,  a  Court  Clinic  has  proven 
to  be  the  most  appropriate,  efficient  and  co-ordinated  vehicle  in 
which  to  offer  inexpensive  assessment,  therapeutic,  and 
interventive  services. 

Conclusion 

Expeditious  judicial  appointments,  the  implementation  of  these 
proposals  and  the  systemic  Askov-response  adjustments  that  are 
currently  being  implemented,  will  move  this  Province  closer  to  a 
justice  system  that  will  begin  to  offer  the  public  of  Ontario  the 
quality  of  service  to  which  it  has  been  entitled. 
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